


Contract and Contract Exception Chart
This Contract Exception Chart MUST be included with the proposal response or the proposal will not be considered.  Below, is an example Exception Chart, which is included for illustrative purposes only.
	ITEM NO.
	CONTRACT SECTION 
	CONTRACT LANGUAGE*
	REVISED LANGUAGE IN RED-LINE FORMAT
	EXPLANATION 


	1
	Monthly Invoices
	Contractor shall submit weekly invoices to the City  for Products and Services in accordance with the requirements specified in this Section.
	Contractor shall submit weekly monthly invoices to the City  for Products and Services in accordance with the requirements specified in this Section.
	Contractor’s system is set up to bill on a monthly basis.

	2
	Contract Term
	This Agreement is effective on the Countersignature Date and remains in effect for 2 years unless sooner terminated under this Agreement (“Initial Term”).
	This Agreement is effective on the Countersignature Date and remains in effect for 2 3 years unless sooner terminated under this Agreement (“Initial Term”).
	



Unless a Proposer agrees with and can fulfill all of the conditions and requirements in a contract clause, Proposer must state the exceptions to the clause in this chart and suggest proposed modifications to the specific contract language with which the Proposer disagrees or for which Proposer is unable to satisfy the condition or requirement, including an explanation of the revision (if any). If Proposer does not list an item as a contract exception on this chart, the City reserves the right to hold the Proposer accountable to perform in strict compliance with the proposed contract, if awarded to Proposer.
Explanation Box: Proposer should include an explanation to accompany the exception (e.g. the revised language), unless the revision is self-explanatory.  Explanations may address a variety of matters, including, but not limited to: 
Distinguishing attributes or benefits associated with the response;
Rationale for Proposer’s revisions;
Limitations, special conditions or deviations requested by Proposer;
Additional descriptive information; 
Suggestions for services or features in addition to those requested by City of Houston; and
Any matter that Proposer believes would be helpful to the City in reviewing the exception.

THE STATE OF TEXAS	§
§
COUNTY OF HARRIS	§


[bookmark: _Toc138122783][bookmark: _Toc389052243]	I.  PARTIES

[bookmark: _Toc138122784][bookmark: _Toc389052244]A.	Address	
THIS AGREEMENT FOR WIRELESS COMMUNICATIONS EQUIPMENT AND SERVICES is made on the date countersigned by the City Controller, by and  between the CITY OF HOUSTON, TEXAS (the “City”), a Texas Home-Rule City, and [name of entity] (the “Contractor”), a [State] [type of entity] doing business in Texas.
The initial addresses of the parties, which one party may change by giving written notice to the other party, are as follows:
	City

City Purchasing Agent
City of Houston
P.O. Box 1562
Houston, Texas 77251
	Contractor

_______________________________
_______________________________
_______________________________
_______________________________




The Parties agree as follows:







2

[bookmark: _Toc138122785][bookmark: _Toc389052245]B.	Table of Contents	
 This Agreement consists of the following sections:
	TABLE OF CONTENTS
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I.  PARTIES	2
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B.	Table of Contents	3
C.	Parts Incorporated	5
D.	Controlling Parts	5
E.	Signatures	6
II.  DEFINITIONS	7
III.  DUTIES OF CONTRACTOR	12
A.	Scope of Services	12
B.	Additions and Deletions	13
C.	Coordinate Performance	14
D.	Schedule of Performance	14
E.	Time Extensions	14
F.	Contractor’s Performance	15
G.	Pricing and Changes	15
H.	Taxes and Telecommunications Fees and Surcharges	18
I.	No Other Fees, Charges & Surcharges	19
J.	No Minimum Term for Wireless Plans	20
K.	City Wireless List and City Wireless Options	20
L.	Authorized Purchases and Activities	21
M.	Area of Service Coverage	22
N.	Pooling and Transfer of Minutes Among all City End Users	22
O.	Credits for New Services Added to the Pooled Plan	23
P.	Acceptance of Wireless Communications Equipment	23
Q.	Return of Wireless Communications Equipment	23
R.	City-Wide Migration to New Equipment	24
S.	Individual Product Upgrades and Replacements	25
T.	Billing and Invoicing	26
U.	Reports	29
V.	Prompt Payment of Subcontractors	31
W.	RELEASE	31
X.	INDEMNIFICATION	31
Y.	Liquidated Damages	37
Z.	Insurance	38
AA.	Warranties	42
BB.	Third Party Equipment Warranties	44
CC.	Equipment Warranty Claims	45
DD.	Liability for Fraud or Improper Use of Wireless Communications Equipment and Services	46
EE.	Liability for Loss or Corruption of Data	46
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II.	Licenses and Permits	50
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A.	Contract Term	56
B.	Renewals	56
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B.	Force Majeure	62
C.	Severability	63
D.	Entire Agreement	63
E.	Written Amendment	64
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EXHIBITS

	A.	Scope of Services
	B.	Maps Showing Areas Covered by Contractors Voice and Data Networks
	C.	Performance Requirements
	D.	Service Level Agreement
	E.	Equal Employment Opportunity
	F.	Drug Policy Compliance Agreement
	G.	Drug Policy Compliance Declaration
	H.	No Safety Impact Position


[bookmark: _Toc138122786][bookmark: _Toc389052246]C.	Parts Incorporated	 
The above described exhibits are incorporated into this Agreement.
[bookmark: _Toc138122787][bookmark: _Toc389052247]D.	Controlling Parts	 
If a conflict among the sections and exhibits arises, the sections control over the exhibits.

[Remainder of page intentionally left blank.
Signatures appear on following page.]
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[bookmark: _Toc138122788][bookmark: _Toc389052248]E.	Signatures	 
The Parties have executed this Agreement in multiple copies, each of which is an original.
	ATTEST/SEAL (if a corporation):
WITNESS (if not a corporation):


By:___________________________
Name:
Title:
	[CONTRACTOR’S NAME]



By:___________________________
Name:
Title:
Federal Tax ID Number: __________



	ATTEST/SEAL



_______________________________
City Secretary
	CITY OF HOUSTON, TEXAS 
Signed by:


_______________________________
Mayor



	APPROVED


_______________________________
City Purchasing Agent
	COUNTERSIGNED BY


_______________________________
City Controller



	APPROVED


_______________________________
Chief Information Officer
Houston Information Technology Services
	DATE COUNTERSIGNED


_______________________________




	APPROVED AS TO FORM


_______________________________
Senior Assistant City Attorney
L.D. File No. _____________________
	







[bookmark: _Toc138122791][bookmark: _Toc389052249]	II.  DEFINITIONS
As used in this Agreement, the following terms have the meanings set out below:
“Agreement” means this contract between the Parties, including all exhibits and any written amendments authorized by City Council and Contractor.
“Billing Group” means a set of 1 or more City Departments or Divisional Units that the CIO specifies in writing for purposes of billing and invoicing as set forth in this Agreement.
“City” is defined in the preamble of this Agreement and includes its successors and assigns.
“City Data” means all data, information, or Documents provided to, received, collected, created, or processed by Contractor, is in Contractor’s possession, or that Contractor may have access to in connection with this Agreement. City Data includes all information collected or developed by Contract regarding End-Users or information derived specifically from an End-User’s use of the Wireless Services or otherwise provided directly to Contractor by End-Users, such as any location-based information.
“City’s Confidential Information” means any City Data; any Documents that the City or Persons acting on the City’s behalf provides, makes available to, or transmits to Contractor in connection with this Agreement; and any Documents that Contractor receives, has access to, creates, develops, or prepares in connection with this Agreement.  For purposes of this definition, references to Contractor, the City, and Persons acting on the City’s behalf shall include the employees, agents, subcontractors, officers, directors, and other Persons acting on behalf of Contractor, the City, or Persons acting on the City’s behalf.  The City’s Confidential Information shall not include Contractor’s proprietary software, processes, or Products.
“City Personnel” means all employees of the City, including elected officials.
“CIO” means the City’s Chief Information Officer of the Houston Information Technology Services (“HITS”), or the person he or she designates.
“Contracted Service” means any services, information or other enhanced services, and professional services provided to the City by or through Contractor in connection with or as required by this Agreement, including Wireless Service(s), M2M Services, business communications services,  telecommunications services, functions, activities, responsibilities, installation, maintenance, support, warranty services, and service levels that Contractor provides in connection with its performance under this Agreement.   
“Contractor” is defined in the preamble of this Agreement and includes its successors and assigns.
“Countersignature Date” means the date shown as the date countersigned on the signature page of this Agreement.
“Department” means a Department of the City.
“Director” means the Director of a Department or the person he or she designates. Unless otherwise stated in this Agreement, all references or statements regarding or a Director’s authority mean only the Department to which the Mayor appointed the Director and the authority vested with this Director in accordance with the City of Houston Code of Ordinances and other applicable City policies and procedures.
“Documents” mean any writing, record, or electronically stored information of whatever type and description on which information or data is recorded, produced, or reproduced in any way, including all handwritten, typed, printed, recorded, transcribed, taped, filmed, graphic- or sound-reproduction material, magnetic cards or cartridges, optical storage devices, computer or electronic records, notes, manuals, notebooks, plans, computations, computer databases and diskettes, software, invoices, bills, receipts, records, contracts, tabulations, exhibits, reports, underlying data, data compilations, GPS data or records, charts, analyses, maps, letters, facsimiles, models, forms, photographs, the original tracings of all drawings and plans, other work products (and any modifications or improvements to them), graphs, images, calendars, memoranda, interoffice communication, correspondence, emails, messages, text messages, or call logs.
“End-User” means an individual that is utilizing the feature, Contracted Service, or Product provided under this Agreement.  Unless otherwise noted, End-User refers to City Personnel and not employee-liable accounts.
“FCC” means the Federal Communications Commission or any successor agency.
“Product Maintenance” means the repair, replacement, and maintenance of Products in connection with or required by this Agreement, including any Products sent to Contractor to enable Contractor to have such Products repaired or replaced by the Product Manufacturer both during the warranty and post-warranty period.
“Include” and “including,” and words of similar import, shall be deemed to be followed by the words “without limitation.”
“Machine to Machine Service” (“M2M Service”) means the data only service that operates on Contractor’s Network that allows machines to transport or transmit data to wireless devices, computer servers, or other machines (such as parking meters), with limited or no manual intervention or supervision.
“M2M Line” means an individual line or group of lines of M2M Service used under this Pricing and Equipment Proposal which is set up in City’s name and for which the City bears responsibility.
“Manufacturer’s Documentation” means the Product manuals, user manuals, technical manuals, training materials, guides, Product description, Product literature, Product specifications, or other Documents that  describe the technical specifications, technical requirements, design, features, functionality, operation, use and maintenance of the Product. 
“Network” means the wireless and wireline transmission facilities owned and operated by Contractor or on Contractor’s behalf by third parties or affiliates under agreements with Contractor.
“Notice to Proceed” means a written communication from the CIO that authorizes Contractor to begin performance under this Agreement.
“Parties” mean all the entities set out in the Preamble who are bound by this Agreement.
“Person” means an individual, corporation, organization, government or governmental subdivision or agency, business trust, estate, trust, partnership, association, or any other legal entity, but Person does not include the City.
“Product(s)” means any products, including Wireless Products, equipment, accessories, goods, hardware, software, or other tangible movable object that Contractor provides in connection with its performance under this Agreement. Product includes any cabling or other materials sold or leased to City by or through Contractor as a separate item from, or bundled with, a Contracted Service.
“Product Non-Conformity” means any Product or Contracted Service that is not or does not perform in accordance with Manufacturer’s Documentation or the requirements of this Agreement.  Product Non-Conformity, includes any Product that is incorrect, visibly damaged, or defective; poor coverage; poor service; consistently dropped calls; poor signal strength, and poor call quality.
“PUC” means the Public Utility Commission of Texas or any successor agency.
“Purchasing Agent” means the City Purchasing Agent or the person he or she designates.
“RFP” means the Request for Proposal, Solicitation No. S46-T25007 for Wireless Mobility Devices and Services. 
“RFP Response” shall mean include all written material submitted by Contractor in response to the RFP.
“Service Area” means the markets where the applicable price plans shown in Exhibit “___” are valid and which Contractor has or intends to provide or apply to regulatory authority to provide.
 “Wireless Coordinator” means an individual whom a Director designates, in writing, as the City employee authorized to act on behalf of the Director to operate, manage, and control the Contracted Services and Wireless Products for the Director’s Department, including access to an End-User’s or Department’s account or billing information, ability to place orders for Products, add or port lines, cancel service, and make changes to an End-User’s or Department’s account. 
“Wireless Plan” means all plans related to the Wireless Service(s), including any voice, text, video and data, specified in or purchased under this Agreement.
“Wireless Service” means all Commercial Mobile Radio Services (“CMRS”), as defined and regulated by the FCC.  Wireless Services includes any communications through radio transmissions, including any voice, video, data, text, M2M Service, wireless calling, push to talk, walkie-talkie services, wireless web services, including Internet, e-mail services, mobile messaging services, SMS, MMS, two-way messaging services, text messaging services, other related services and Wireless Plans provided under this Agreement.
“Wireless Product” means all Products, equipment, or devices used in connection with Wireless Services, including any wireless mobile telephones, smart phones, mobile devices, handheld devices, tablets, hot spots, mobile broadband cards, USB modem, embedded modems, handheld devices, wireless cards, handsets, cradles,  Bluetooth devices, car kits, hands free kits,  spare batteries, chargers, cases, belt clips, accessories for Wireless Products, data cables, and other telecommunication Products used in conjunction with Wireless Services or otherwise provided in connection with this Agreement.
[bookmark: _Toc138122792][bookmark: _Toc389052250]	III.  DUTIES OF CONTRACTOR
[bookmark: _Toc389052251]A.	Scope of Services	
In consideration of the payment specified in this Agreement, Contractor shall provide all labor, materials, and supervision necessary to perform the services described in Exhibit A and other Contracted Services required under this Agreement, including any additional services, if requested.
Service Level Agreement
Contractor shall provide maintenance and support in accordance with the Service Level Agreement (“SLA”) set forth in Exhibit “___.”   Contractor shall satisfy all requirements set forth in SLA, and credit the City for outages and dropped calls and other failures of Contracted Service in accordance with the SLA.
[bookmark: _Toc138122807][bookmark: _Toc389052252]B.	Additions and Deletions	
For purposes of this Section, Additions and Deletions, the “Effective Date” means  the date on which Contractor receives written notification of any addition(s) or deletion(s), unless otherwise stated in this Agreement or a notice adding or deleting any Products or Contracted Services.
1. Additional Products and Contracted Services
The CIO may add Products and Contracted Services by giving written notification to Contractor.  The Wireless Coordinator may add Products and Contracted Services for End-User or Department Accounts within the limits of the authority designated to the Wireless Coordinator by the Director, which designation will be in writing, with notice to Contractor.  As of the Effective Date, each item added is subject to this Agreement, as if it had originally been a part, but charges for added Products and Contracted Services shall only begin in accordance with the terms and conditions of this Agreement.
2. Deletion of Products and Contracted Services
The CIO may delete Products and Contracted Services by giving written notification to Contractor.  The Wireless Coordinator may add Products and Contracted Services for c End-User or Department Accounts within the limits of the authority designated to the Wireless Coordinator by the Director, which designation will be in writing, with notice to Contractor.  As of the Effective Date, Contractor shall discontinue providing the City with Products and Contracted Services deleted by the CIO or Wireless Coordinator, unless the notice states a different effective date for the deletion.  After Contractor submits an invoice to the City for deleted Products and Contracted Services provided by Contractor prior to the date of the notice, Contractor shall exclude all charges for Products or Contracted Services deleted by the CIO  or Wireless Coordinator from invoices submitted after such charges have been paid.
3. Limitations on Changes
The total net charges for additions and deletions to this Agreement must never exceed 25% of the original contract amount unless:
a. the additions are exempt from the competitive bidding or proposal requirements, set forth in Tex. Local Govt. Code Chapter 252; or
b. the City acquires the additions from Contractor through a competitive bid or competitive proposal.
[bookmark: _Toc138122796][bookmark: _Toc389052253]C.	Coordinate Performance	
Contractor shall coordinate its performance with the CIO, Directors, Wireless Coordinators, and other City Personnel that the CIO designates.  Contractor shall promptly inform the CIO and Wireless Coordinators and other person(s) of all significant events relating to the performance of this Agreement.
[bookmark: _Toc389052254]D.	Schedule of Performance	
The Purchasing Agent, in consultation with the CIO, shall provide Contractor a written Notice to Proceed specifying a date to begin performance (the “Start Date”).  Contractor shall begin its performance no later than the Start Date and shall continue to perform diligently until this Agreement is terminated or expires under its own terms, whichever comes first.
[bookmark: _Toc138122804][bookmark: _Toc389052255]E.	Time Extensions	
If Contractor requests an extension of time to complete its performance or if the CIO determines that it is in the City’s best interest for Contractor to continue its performance for a carry-over or transition period beyond the expiration or termination of this Agreement, then the CIO may, in his or her sole discretion, extend the time of performance under this Agreement so long as the extension does not exceed 6 months.  The extension must be in writing and shall be upon the same terms and conditions of this Agreement, unless otherwise agreed to in writing by Contractor, CIO, and City Attorney; but the extension does not require amendment of this Agreement.  Contractor is not entitled to damages for delay(s) regardless of the cause of the delay(s).
[bookmark: _Toc138122879][bookmark: _Toc389052256]F.	Contractor’s Performance	
Contractor shall make satisfaction of citizens and City Personnel, including a priority in providing Contracted Services under this Agreement.  Contractor shall train its employees to be customer service-oriented and to positively and politely interact with citizens and City personnel when performing services under this Agreement.  Contractor’s employees shall be clean, courteous, efficient, and neat in appearance and committed to offering the highest quality of service to the public.  If, in the opinion of the CIO, any Director, or any Wireless Coordinator, Contractor is not interacting in a positive and polite manner with citizens or City Personnel, he or she shall direct Contractor to take all remedial steps to conform to these standards.
[bookmark: _Toc389052257]G.	Pricing and Changes	
1. Firm Pricing
a. Throughout the Term, the prices, rates, and charges for all Products and Contracted Services shall remain firm and shall not be subject to any increases, except for Regulatory Price Adjustments as described below.
b. Any prices, rates, and charges for Products or Contracted Services not reflected in this Agreement but required to fully perform this Agreement shall be deemed a hidden cost, and Contractor shall provide these Products and Contracted Services to the City at no additional cost for the Term of this Agreement, including any renewals or extensions thereto.
2. Price Reductions
a. Prices shall be decreased at any time during the Initial Term or any renewals or extensions thereto in accordance with this subsection or as a result of a Regulatory Price Adjustment.
b. In the event that Contractor offers or provides a decrease in rates or prices of 5% or more to its customers or potential customers (collectively “Other Customer(s)” for the same or substantially similar Products and Contracted Services provided to Contractor’s other clients with substantially similar nature, size, and scope of Contracted Services and Products as those provided under this Agreement, then Contractor shall notify the CIO and shall provide the same decrease in rates and prices to the City for the affected Products and Contracted Services.
c. If the City learns of a decrease in rates from a source other than Contractor or its published pricing, then Contractor shall credit the City with the difference in accordance with this Agreement. 
d. Contractor shall not be obligated to pass on a price decrease to the City until any one or more of the following circumstances occurs: (a) Contractor confirms the decreased rates offered to its Other Customer; (b) the City provides Contractor with a notarized document from the Other Customer attesting to the decreased rates; (c) the City provides Contractor with a copy of an executed document between Contractor and the Other Customer reflecting the decreased rates; or (d) Contractor publishes or otherwise makes its pricing or rate schedules publicly available, which published documents reflect a decreased rate.
e. All price reductions and credits to which the City is entitled under this Section shall be effective from and accrue on the date Contractor offers or publicly publishes the decreased rates or, if an agreement is reached between Contractor and the Other Customer, on the effective date of such agreement.  All price decreases shall take effect automatically and shall be passed on to the City immediately upon the occurrence of any of the circumstances in Section IV.B.3.d.
f. Contractor shall issue a credit to the City, if any is due, and reflect such decreases in subsequent invoices within 30 days of Contractor’s confirmation of or notification to the City of a price reduction, or upon Contractor’s receipt of documentation from the City confirming such a decrease.  The prices under this Agreement and subsequent invoices shall automatically be adjusted to reflect the lower price.
3. Renewal Term Price Adjustments
a. After the Initial Term, Contractor reserves the right to request a price adjustment on an annual basis, with prior written notification to the CIO.  At least 60 days prior to the Agreement’s anniversary date in each renewal year, if any, Contractor shall provide the CIO with written justification for any requested price adjustment, which documentation shall be sufficient to show actual, increased costs to Contractor, regulatory or statutory changes affecting price, the value proposition to the City associated with the price adjustment, and any other bases that justify or support the requested price adjustment.
b. The CIO may approve an annual price adjustment, not to exceed 10% of the then-current rates for the affected Products and Contracted Services.  Annual price adjustments that exceed 10% of the then-current price or rates for the affected Products and Contracted Services must be approved by City Council.  No annual price adjustment shall be effective or take effect until approved in writing by the CIO or City Council in accordance with this paragraph.
c. All price increases and adjustments, including Regulatory Price Adjustments and annual price adjustments, shall be subject to the Allocated Funds provision set forth in this Agreement.
[bookmark: _Toc389052258]H.	Taxes and Telecommunications Fees and Surcharges	 
1. Taxes
The City is exempt from payment of Federal Excise and Transportation Tax, Texas Sales, Excise, and Use Tax, the Texas Universal Service Fund Charge, and the Texas Infrastructure Fund assessment (collectively “Exempt Taxes”).  Notwithstanding anything to the contrary in this Agreement, Contractor shall not bill or invoice the City, and the City shall have no duty to pay, any amount for any of these Exempt Taxes.  The City Purchasing Agent will furnish the City’s exemption certificate and federal tax identification number to Contractor if requested.
2. Telecommunications Fees and Surcharges
To the extent allowed by law and the FCC, Contractor is permitted to invoice the City for the Federal Universal Service Fund charge.  In no event shall Contractor charge the City any FCC, PUC, or other telecommunications taxes, fees, or surcharges applicable to any Contracted Service provided under this Agreement.  Contractor shall promptly correct any incorrect billings of telecommunications taxes, fees, and surcharges on the next invoice immediately following Contractor’s discovery of the error or Contractor’s receipt of written notice from the CIO identifying the erroneous billing.
[bookmark: _Toc389052259]I.	No Other Fees, Charges & Surcharges	
Notwithstanding anything to the contrary in this Agreement or any, Contractor shall not bill or invoice the City, and the City shall have no duty to pay, any costs, expenses, fees, or compensation for any of the following items:
1. activation fees or termination fees;
2. early termination fees, all of which shall be waived for the City;
3. Exempt Taxes;
4. roaming charges for any use while on Contractor’s nationwide Network;
5. standard shipping and handling;
6. [bookmark: _Ref384997440]travel expenses; and
7. any amount that results from non-compliance of Contractor or its subcontractors with any requirement of this Agreement.
[bookmark: _Toc389052260]J.	No Minimum Term for Wireless Plans	
Notwithstanding anything to the contrary in this Agreement, Contractor shall not require any minimum term commitments for Wireless Plans, and the City shall have no duty to maintain Wireless Service for any Wireless Product for any minimum term.
[bookmark: _Toc389052261]K.	City Wireless List and City Wireless Options	
1. Contractor shall prepare and maintain a list of the Wireless Products and Wireless Services available under the Basic Services as described in Exhibit “A” (“City Wireless List”).  Contractor shall post the City List online for access and review by the Directors, Wireless Coordinators, and other City Personnel that the CIO designates.  Contractor shall revise and update the City Wireless List to reflect Wireless Products or Wireless Services that the CIO adds or deletes or that the CIO otherwise directors Contractor to place on the City Wireless List. Contractor shall make the CIO aware of new products or services prior to their launch for use by the general public.
2. Contractor shall, at its sole expense, provide the CIO with no less than 5 sample units, per 30-day period, of new products for evaluation by the CIO and/or such City Personnel that the CIO designates.  Contractor shall activate each sample unit at no cost to City for a trial period of not less than 30 days.  The City will keep the equipment for use in demonstrating the product to City End-Users.  This trial period should occur during the pre-launch or initial phase of product introduction.  The product should be activated and available for full network use.  There shall be no cost for airtime on these units.  Contractor shall offer City the opportunity to participate in any beta trials for all new services or Products introduced by Contractor.
[bookmark: _Toc389052262]L.	Authorized Purchases and Activities	
Contractor shall provide and activate Wireless Products and Wireless Services on the City Wireless List upon receipt of a written request from a Director or Wireless Coordinator.  Notwithstanding anything to the contrary in this Agreement, Contractor shall not bill or invoice the City, and the City shall have no duty to pay, any amount for any Wireless Product or Wireless Service unless: (1) Contractor receives an order authorized and approved in writing by a Director or Wireless Coordinator, (2) the Wireless Coordinator’s request is within the limits of its authority as stated in the Director’s written notice to Contractor; and (3) the Wireless Product or Wireless Service is on the City Wireless List at the time Contractor receives the order.
Contractor shall immediately deactivate any Wireless Product and terminate any Wireless Service upon receipt of a written request from by a Director or Wireless Coordinator, unless the notice states a different effective date for the deactivation and termination.  Notwithstanding anything to the contrary in this Agreement, Contractor shall not bill or invoice the City, and the City shall have no duty to pay, any amount for any Wireless Plan, Wireless Service, or any Wireless Product after the date of date that Contractor receives of a written request from by a Director or Wireless Coordinator, unless the notice states a different effective date for the deactivation and termination. If Contractor has billed the City for any deactivated or terminated Wireless Product or Contracted Service after the effective date of deactivation or termination, Contractor shall immediately issue a credit to the City on the next subsequent invoice following Contractor’s or the City’s discovery of the error.
[bookmark: _Toc389052263]M.	Area of Service Coverage	
Contractor shall provide Wireless Service covering the entire Service Area in accordance with Exhibit ___.  Contractor shall provide the service levels, Network, and data speeds equal to or greater than that which is depicted or available in the Service Area (Exhibit __) as of the Countersignature Date.  Contractor shall provide coverage In-Building coverage in City buildings designated  by the CIO and Contractor shall maintain the service levels, coverages, and data speeds in the designated City buildings equal to or greater than that which Contractor included in its RFP Response.
[bookmark: _Toc386531759][bookmark: _Toc389052264]N.	Pooling and Transfer of Minutes Among all City End Users	
Except for wholly unlimited Wireless Plans (e.g. unlimited voice, text, data, and video where available for a Product), Contractor shall provide all Wireless Plans on a City-wide pooled basis.  For all Products on a pooled Wireless Plan, Contractor shall combine the End-User accounts and the monthly allowances for pooled Wireless Services for each End-User Account (“the Pooling Group”).  In the event the use of any single End-User during a billing period exceeds the amount of voice minutes, text messages, data, or any other similar Wireless Service allocated to that End-User (“Allotments”), Contractor shall not bill or invoice the City, and the City shall have no duty to pay, any overage charges or other amounts, unless the total monthly allowance for the Pooling Group has been exceeded.  Contractor shall automatically transfer and/or spread Allotments among all City End-Users using any Pooled Wireless Service plan.  Contractor shall do so among the various City Billing Groups ensuring that the total amount of Allotments are spread among all City end-users on a City-wide basis thus avoiding overages.  Contractor shall deduct the monthly allowance from the Pooling Group based on usage for each End-User account on a first come, first served basis.   
[bookmark: _Toc386531760][bookmark: _Toc389052265]O.	Credits for New Wireless Services Added to a Pooled Plan	
For every End-User or line of service added to a  Pooled Plan after the Countersignature Date,  Contractor shall credit $___ to City on the monthly invoice immediately following the month in which the Wireless Service or End-User account was added.  
[bookmark: _Toc386531761][bookmark: _Toc389052266]P.	Acceptance of Wireless Products 	
Upon receipt of any Product or Contracted Service from Contractor, the City (including its CIO, Wireless Coordinator, and any End-Users) are permitted to try the Product or Contracted Service for 30 days from activation of the Product or Contracted Service (the “Performance Testing Period”), and if the Product or Contracted Service is found to be inadequate or unacceptable, for any reason, the Product or Contracted Service may be terminated by the Wireless Coordinator or CIO, and the  City will receive the Return Credits defined below. On or before the fifth business day after the Performance Testing Period ends, the CIO or Wireless Coordinator shall notify Contractor to cancel a Product or Contracted Service, if any.   
[bookmark: _Toc386531762][bookmark: _Toc389052267]Q.	Return of Products or Contracted Services	
If the Wireless Coordinator or CIO reject or cancel a Product or Contracted Service, in accordance with the terms of this Agreement, including a cancelation as part of the Performance Testing Period, the City will return a Product, if any, to Contractor within 30 days of rejecting the Product or cancelling the Contracted Service, whichever comes later.  Contractor shall pay all reasonable ground transportation and freight charges associated with the City returning any Products, for any reason. Contractor shall issue a credit to City for the total amount the City paid for the Wireless Product within 30 days of receipt of the rejected Product.  The City reserves all other available rights at law or in equity in connection with any rejected or cancelled Product or Contracted Service.  
Upon receipt of a returned or rejected Product, Contractor shall issue the following credits (collectively “Return Credits”) to the City on the next invoice immediately following the month in which Contract receives the Product:
1. refund for the total amount the City paid to purchase the Product or Contracted Service, including any accessories;
2. activation fee; 
3. monthly access for any voice or data plan;
4. per-minute charges after exceeding any allowance; 
5. Federal Universal Service Fund surcharge;
6. early termination fee or any other termination penalty;
7. restocking fee; and 
8. all applicable taxes and surcharges associated with the above charges and fees.
For returns of Products, the City will be responsible for all actual voice, data, and text usage charges including within the applicable Wireless Plan, unless the charge qualifies for a Return Credit.  
[bookmark: _Toc389052268]R.	City-Wide Migration to New Equipment	
1. Contractor shall provide the City, at Contractor’s sole expense and no cost or expense to the City, with upgrades and replacements for a complete change-out and migration to new Products on a City-wide basis (“City-Wide Migration”) no more than once each Agreement year, unless CIO otherwise directs or CIO and Contractor otherwise mutually agree.
2. Within thirty (30) days of the CIO’s request for a City-Wide Migration or Contractor’s proposal to CIO for a City-Wide Migration, Contractor shall submit to the CIO, for his or her  review and approval, a plan for the City-Wide Migration.  The City-Wide Migration plan must include the upgrade or replacement Products for change-out and migration, the Contractor personnel to implement the plan, proposed timeframe for the City-Wide Migration, benefits or disadvantages, if any, to the City by conducting the City-Wide Migration, and anything else reasonably necessary for implementing the plan.  Contractor shall have sufficient Contractor personnel on site, at locations designated by the CIO to ensure a smooth transition in accordance with the City-Wide Migration plan approved by the CIO.  As part of the City-Wide migration, Contractor shall provide training materials and training, in a train-the trainer format to the City, upon the CIO’s request.  Contractor, at its sole cost and expense, shall bear all costs relating to the City-Wide Migration, including preparation of the City-Wide Migration plan, return shipping, travel expenses, training and training materials for the City, and availability of Contractor personnel on-site at locations designated by the City.
[bookmark: _Toc389052269]S.	Individual Product Upgrades and Replacements	
Upgrade Terms.  At no cost, Contractor shall provide upgrades for Products purchased by the City where such products have been activated for at least eighteen (18) months or if Contractor recommends an upgrade to the City due to changes or upgrades in Contractor’s Network. 
[bookmark: _Toc389052270]T.	Billing and Invoicing	
1. Monthly Invoices
Contractor shall submit monthly invoices to the CIO and each Wireless Coordinator for Products and Contracted Services in accordance with the requirements specified in this Section.
2. Billing Groups
Contractor shall submit a single monthly invoice for each Billing Group reflecting all charges for Products and Contracted Services for each Billing Group for the preceding billing month period as further specified in this Section.
3. Billing Month Period
Contractor shall submit all monthly invoices for billing month periods consisting of: (1) the period from the first day of each calendar month to the last day of such month; or (2) such other period from a given day of each calendar month to a given day of the next calendar month as the CIO specifies in writing.
4. Invoice Submission Dates
Contractor shall submit all monthly invoices on or before the expiration of: (1) 15days after the last day of the applicable preceding billing month period; or (2) such other number of days after the last day of the applicable preceding billing month period as the CIO specifies in writing.
5. Monthly Invoice Content and Format
Contractor shall include the following in each monthly invoice:
a. a summary of all charges for Products and Contracted Services for each Billing Group;
b. within each Billing Group invoice, a separate self-contained sub-invoice for each Department (if more than 1) in the Billing Group reflecting all charges for each Department. 
c. within each Department sub-invoice, a summary of all charges for Products and Contracted Services for the Department; and
d. within each Department sub-invoice, a separate section for each End-User account reflecting all charges for such account as well as the rates for all charges.
6. Delivery of Hard-Copies of Invoices
Contractor shall submit printed paper hard-copies of all monthly invoices by mail to the following address or such other address(es) as the CIO specifies in writing:
Chief Information Officer
Houston Information Technology Services
611 Walker Street, 8th Floor
Houston, Texas 77002

7. Hard-Copies of Department Sub-Invoices
Along with each Billing Group invoice, Contractor shall also submit to the Wireless Coordinator of each Department at least 3 hard-copies of each Department sub-invoice (if more than 1) contained within such Billing Group invoice.  Contractor shall also submit, at no additional cost to the City, such number of additional hard-copies of each Department sub-invoice that the CIO specifies in writing.
8. Electronic Copies of Invoices
Contractor shall submit invoices in a  manner directed by the CIO that facilitates an interface or direct connection with the City’s telecommunications expense management software (“TEMS”).  Contractor shall also submit or otherwise provide to the Wireless Coordinator of each Department all monthly invoices electronically in a PDF or Excel format, unless the Wireless Coordinator or CIO otherwise specifies in writing.
9. Billing for Products
Contractor shall not bill or invoice the City, and the City shall have no duty to pay, for the cost of any Wireless Product until the month following the month in which the Wireless Product was activated.  Contractor shall include the cost of the activated Wireless Product in the monthly invoice submitted for payment for the month following the month in which the Wireless Product was activated.
10. Assumed Billing Name or Address
Whenever the CIO or Wireless Coordinator instructs Contractor to provide Products or Contracted Services by “an assumed billing name or address,” then Contractor shall ensure that any charges for providing Products or Contracted Services for such “an assumed billing name or address” shall not appear on any monthly invoice or report in order to protect the identity of certain City law enforcement or investigative personnel.  Contractor shall classify information regarding Products or Contracted Services provided to “an assumed billing name or address” as confidential since disclosure of such information could jeopardize official on-going City investigations and may endanger the lives of City personnel involved in undercover or covert operations.
[bookmark: _Toc389052271]U.	Reports	
1. Ad Hoc Reporting
At no cost to the City, Contractor shall also provide routine and ad hoc reporting and progress updates as required by the CIO.  Where practical, Contractor shall provide real-time, web accessible reporting or reporting dashboards to the CIO, Directors, and Wireless Coordinators.  Upon the CIO’s request, Contractor shall, at no cost to the City, timely provide special analyses, reports, and reviews relating to the Products and Contracted Services, including all invoices, expenses, and costs for Products and Contracted Services.
2. Status Reporting
Contractor shall submit to the CIO monthly status reports, both in electronic and hardcopy formats, on the status of all issues and activities affecting the City account.   The status report shall serve as the Contractor’s primary means of communicating with the CIO.  Contractor shall submit the reports at the CIO’s status meetings. The reports, at a minimum, shall include the following:
a. unit count;
b. problems encountered and tasks that are behind schedule, along with proposed solutions to remedy such problems;
c. work planned to be accomplished during the following month;
d. any other issues concerning the implementation of Wireless Services; 
e. equipment sales report, showing the number, type, of Products purchased separated by each Billing Unit and End-User;
f. Upgrade eligibility report for each Product; and
g. any other matter requested by the Director.

3. Quarterly Rate Plan Analysis
Contractor shall provide City with a quarterly rate plan analysis (“Quarterly Rate Plan Analysis”) of all Wireless Services subscribed to by the City of all the users and provide this information electronically to the City.  The analysis should consider all published rate plans meeting the City’s requirements by End-Users and Department.  All information necessary for the City to determine the most effective plan(s) will be presented by the Contractor.
Contractor shall include in each Quarterly Rate Plan Analysis a proposal and plan for instant migration of all users to these optimum rate plans upon request by CIO.  The City will decide whether this process should be implemented automatically or by request and at what intervals.  
4. Other Reports
Contractor shall also submit the following reports to the CIO in the format and at the frequency that the CIO directs:
a. Billing reports;
b. Use Reports by City Departments & City end-users;
c. City-wide consolidated reports;
d. On-line real time charges for each end-user; and
e. Any other report in the format requested by the CIO.

5. City Access to Raw Data
Upon the CIO’s request, Contractor shall provide access to City Data, including all underlying data, in a raw format wherever possible.  The content, timing, format, and media type for each report or requested raw data will be determined by the Parties’ mutual agreement.  Contractor shall bear all costs and expenses relating to assembling, reporting, and explaining City Data to the City. 
[bookmark: _Toc138122811][bookmark: _Toc389052272]V.	Prompt Payment of Subcontractors	
Contractor shall make timely payments to all persons and entities supplying labor, materials, or equipment for the performance of this Agreement.  CONTRACTOR SHALL DEFEND AND INDEMNIFY THE CITY FROM ANY CLAIMS OR LIABILITY ARISING OUT OF CONTRACTOR’S FAILURE TO MAKE THESE PAYMENTS.
[bookmark: _Toc138122815][bookmark: _Toc389052273]W.	RELEASE	
CONTRACTOR AGREES TO AND SHALL RELEASE THE CITY, ITS AGENTS, EMPLOYEES, OFFICERS, AND LEGAL REPRESENTATIVES (COLLECTIVELY THE “CITY”) FROM ALL LIABILITY FOR INJURY, DEATH, DAMAGE, OR LOSS TO PERSONS OR PROPERTY SUSTAINED IN CONNECTION WITH OR INCIDENTAL TO PERFORMANCE UNDER THIS AGREEMENT, EVEN IF THE INJURY, DEATH, DAMAGE, OR LOSS IS CAUSED BY THE CITY’S SOLE OR CONCURRENT NEGLIGENCE AND/OR THE CITY’S STRICT PRODUCTS LIABILITY OR STRICT STATUTORY LIABILITY.
[bookmark: _Toc138122818][bookmark: _Toc389052274]X.	INDEMNIFICATION	 
		1.  GENERAL
CONTRACTOR AGREES TO AND SHALL DEFEND, INDEMNIFY, AND HOLD THE CITY, ITS AGENTS, EMPLOYEES, OFFICERS, AND LEGAL REPRESENTATIVES (COLLECTIVELY THE “CITY”) HARMLESS FOR ALL CLAIMS, CAUSES OF ACTION, LIABILITIES, FINES, AND EXPENSES (INCLUDING, WITHOUT LIMITATION, ATTORNEYS’ FEES, COURT COSTS, AND ALL OTHER DEFENSE COSTS AND INTEREST) FOR INJURY, DEATH, DAMAGE, OR LOSS  TO PERSONS OR PROPERTY SUSTAINED IN CONNECTION WITH OR INCIDENTAL TO PERFORMANCE UNDER THIS AGREEMENT INCLUDING, WITHOUT LIMITATION, THOSE CAUSED BY:
a. CONTRACTOR’S AND/OR ITS AGENTS’, EMPLOYEES’, OFFICERS’, DIRECTORS’, CONTRACTORS’, OR SUBCONTRACTORS’ (COLLECTIVELY IN NUMBERED PARAGRAPHS 1-3, “CONTRACTOR”) ACTUAL OR ALLEGED NEGLIGENCE OR INTENTIONAL ACTS OR OMISSIONS;
b. THE CITY’S AND CONTRACTOR’S ACTUAL OR ALLEGED CONCURRENT NEGLIGENCE, WHETHER CONTRACTOR IS IMMUNE FROM LIABILITY OR NOT; AND
c. THE CITY’S AND CONTRACTOR’S ACTUAL OR ALLEGED STRICT PRODUCTS LIABILITY OR STRICT STATUTORY LIABILITY, WHETHER CONTRACTOR IS IMMUNE FROM LIABILITY OR NOT.
CONTRACTOR SHALL DEFEND, INDEMNIFY, AND HOLD THE CITY HARMLESS DURING THE TERM OF THIS AGREEMENT AND FOR FOUR YEARS AFTER THE AGREEMENT TERMINATES.  CONTRACTOR’S INDEMNIFICATION IS LIMITED TO $1,000,000 PER OCCURRENCE.  CONTRACTOR SHALL NOT INDEMNIFY THE CITY FOR THE CITY’S SOLE NEGLIGENCE.
		2.   INTELLECTUAL PROPERTY INDEMNIFICATION AND RELEASE
CONTRACTOR AGREES TO AND SHALL RELEASE AND DEFEND, INDEMNIFY, AND HOLD HARMLESS THE CITY, ITS AGENTS, EMPLOYEES, OFFICERS, AND LEGAL REPRESENTATIVES (COLLECTIVELY THE “CITY”) FROM ALL CLAIMS OR CAUSES OF ACTION BROUGHT AGAINST THE CITY BY ANY PARTY, INCLUDING CONTRACTOR, ALLEGING THAT THE CITY’S USE OF ANY SOFTWARE, PRODUCTS, OR SERVICES THAT CONTRACTOR PROVIDES UNDER THIS AGREEMENT INFRINGES ON ANY INTELLECTUAL PROPERTY RIGHT; INFRINGES ON A PATENT, COPYRIGHT,  SERVICE MARK, OR TRADEMARK; OR MISAPPROPRIATES A TRADE SECRET. CONTRACTOR SHALL PAY ALL COSTS (INCLUDING, WITHOUT LIMITATION, ATTORNEYS’ FEES, COURT COSTS, AND ALL OTHER DEFENSE COSTS, AND INTEREST) AND DAMAGES AWARDED.
CONTRACTOR SHALL RETAIN DEFENSE COUNSEL WITHIN TEN (10) BUSINESS DAYS OF THE CITY’S WRITTEN NOTICE THAT THE CITY IS INVOKING ITS RIGHT TO INDEMNIFICATION UNDER THIS AGREEMENT.  IF CONTRACTOR FAILS TO RETAIN COUNSEL WITHIN THE REQUIRED TIME PERIOD, CITY SHALL HAVE THE RIGHT TO RETAIN DEFENSE COUNSEL ON ITS OWN BEHALF AND CONTRACTOR SHALL BE LIABLE FOR ALL COSTS INCURRED BY THE CITY.  CONTRACTOR SHALL NOT SETTLE ANY CLAIM ON TERMS THAT PREVENT THE CITY FROM USING ANY SOFTWARE, PRODUCTS, OR SERVICES THAT CONTRACTOR PROVIDES UNDER THIS AGREEMENT (“CONTRACTOR SOFTWARE, PRODUCTS, OR SERVICES”) WITHOUT PRIOR WRITTEN CONSENT FROM THE CIO AND CITY ATTORNEY.
IN ADDITION TO CONTRACTOR’S INTELLECTUAL PROPERTY INFRINGEMENT INDEMNIFICATION AND DEFENSE REQUIREMENTS UNDER THIS AGREEMENT, IF IN CONTRACTOR’S OPINION AN INFRINGEMENT CLAIM IS LIKELY TO OCCUR OR WITHIN SIXTY (60) DAYS AFTER BEING NOTIFIED OF AN INFRINGEMENT CLAIM, CONTRACTOR SHALL, AT ITS EXPENSE, EITHER: (A) PROCURE FOR THE CITY THE RIGHT TO CONTINUE USING THE SOFTWARE, PRODUCTS, OR SERVICES PROVIDED BY CONTRACTOR; OR (B) IF BOTH PARTIES AGREE, CONTRACTOR SHALL REPLACE OR MODIFY THE SOFTWARE, PRODUCTS, OR SERVICES PROVIDED BY CONTRACTOR SO THAT THEY BECOME NON-INFRINGING WHILE PROVIDING FUNCTIONALLY EQUIVALENT PERFORMANCE. IF NONE OF THESE ALTERNATIVES IS REASONABLY AVAILABLE, THE CITY MAY RETURN THE SOFTWARE, PRODUCTS, OR SERVICES PROVIDED BY CONTRACTOR OR DISCONTINUE THE PROCESS, AND CONTRACTOR SHALL REFUND ANY SUMS THE CITY HAS PAID UNDER THIS AGREEMENT LESS THE PRO-RATED AMOUNT OF FEES THE CITY PAID FOR ITS USE PRIOR TO RETURNING THE SOFTWARE, PRODUCTS, OR SERVICES PROVIDED BY CONTRACTOR.
THE INTELLECTUAL PROPERTY INFRINGEMENT INDEMNIFICATION APPLIES TO ALL SOFTWARE, PRODUCTS, OR SERVICES THAT CONTRACTOR PROVIDES, FURNISHES, SUPPLIES, USES, OR SELLS TO THE CITY UNDER THIS AGREEMENT WHETHER MANUFACTURED BY CONTRACTOR OR A THIRD PARTY. CONTRACTOR REPRESENTS THAT, TO THE BEST OF ITS KNOWLEDGE, THE CITY’S USE OF SOFTWARE, PRODUCTS, OR SERVICES PROVIDED BY CONTRACTOR DOES NOT CONSTITUTE AN INFRINGEMENT OF ANY INTELLECTUAL PROPERTY RIGHTS AND THE CITY HAS THE LEGAL RIGHT TO USE THE SOFTWARE, PRODUCTS, OR SERVICES PROVIDED BY CONTRACTOR. THE CITY ENTERS INTO THIS AGREEMENT RELYING ON THIS REPRESENTATION.
THE INTELLECTUAL PROPERTY INDEMNIFICATION SURVIVES THE TERMINATION OR EXPIRATION OF THIS AGREEMENT INCLUDING ANY INFRINGEMENT CURE THAT CONTRACTOR PROVIDES PURSUANT TO THE INTELLECTUAL PROPERTY INDEMNIFICATION SECTION.
		3.  SUBCONTRACTOR’S INDEMNITY
CONTRACTOR SHALL REQUIRE ALL OF ITS SUBCONTRACTORS (AND THEIR SUBCONTRACTORS) TO RELEASE AND INDEMNIFY THE CITY TO THE SAME EXTENT AND IN SUBSTANTIALLY THE SAME FORM AS ITS RELEASE AND INDEMNITY TO THE CITY.
		4.  INDEMNIFICATION PROCEDURES
1.	Notice of Claims.  If the City or Contractor receives notice of any claim or circumstances which could give rise to an indemnified loss, the receiving party shall give written notice to the other party within 30 days.  The notice must include the following:
a.	a description of the indemnification event in reasonable detail, 
b.	the basis on which indemnification may be due, and
c.	the anticipated amount of the indemnified loss.
This notice does not estop or prevent the City from later asserting a different basis for indemnification or a different amount of indemnified loss than that indicated in the initial notice.  If the City does not provide this notice within the 30 day period, it does not waive any right to indemnification except to the extent that Contractor is prejudiced, suffers loss, or incurs expense because of the delay.
2.	Defense of Claims
a.	Assumption of Defense.  Contractor may assume the defense of the claim at its own expense with counsel chosen by it that is reasonably satisfactory to the City.  Contractor shall then control the defense and any negotiations to settle the claim.  Within 10 days after receiving written notice of the indemnification request, Contractor must advise the City as to whether or not it will defend the claim.  If Contractor does not assume the defense, the City shall assume and control the defense, and all defense expenses constitute an indemnification loss.
b.	Continued Participation.  If Contractor elects to defend the claim, the City may retain separate counsel to participate in (but not control) the defense and to participate in (but not control) any settlement negotiations.  Contractor may settle the claim without the consent or agreement of the City, unless it (i) would result in injunctive relief or other equitable remedies or otherwise require the City to comply with restrictions or limitations that adversely affect the City, (ii) would require the City to pay amounts that Contractor does not fund in full, or (iii) would not result in the City’s full and complete release from all liability to the plaintiffs or claimants who are parties to or otherwise bound by the settlement.
[bookmark: _Toc389052275]Y.	Liquidated Damages	
If Contractor fails to comply with the requirements set forth in the Service Level Agreement or to provide the Quarterly Rate Plan Analysis set forth in Section ___, the City will suffer harm, although the actual damages from that harm are difficult to estimate.  Therefore, if Contractor fails to comply with such requirements, the CIO in his or her sole discretion, may elect to require Contractor to pay the City one of the following sums:
1. the amounts of $______________ as Liquidated Damages for each event that occurs during the Term of this Agreement or subsequent renewals; or 
2. an amount calculated by or on the City’s behalf using statistical sampling techniques and related extrapolation.  The extrapolated amount resulting from the statistical sample shall be deemed a reasonable estimate of the loss sustained by City; or
3. the City’s actual damages resulting from the Contractor’s failure to comply with the requirements triggering the liquidated damages provision.
The liquidated damages amount is a reasonable forecast of just compensation for the harm to the City, which the parties agree is reasonable and just compensation for such Contractor’s actions,  and which the Contractor promises to pay and the City agrees to accept as liquidated damages, and not as a penalty. Contractor’s obligation to pay Liquidated Damages shall survive the termination or expiration of this Agreement or subsequent renewals.  Nothing in this Section ___ shall limit or abrogate the City’s right to seek actual damages or any other remedy to which it may be entitled.
[bookmark: _Toc138122827][bookmark: _Toc389052276]Z.	Insurance	
[bookmark: _GoBack]Contractor shall provide and maintain certain insurance in full force and effect at all times during the Term of this Agreement and any extensions thereto.  Such insurance is described as follows:
	1.  	Risks and Limits of Liability
Contractor shall maintain the following coverage and limits of liability:

	COVERAGE
	
	LIMIT OF LIABILITY

	
Workers’ Compensation
	
	
Statutory for Workers’ Compensation


	Employer’s Liability
	
	· Bodily Injury by Accident $100,000 (each accident)

	
	
	· Bodily Injury by Disease $100,000 (policy limit)

	
	
	· Bodily Injury by Disease $100,000 (each employee)


	Commercial General Liability:
Bodily and Personal Injury; Products and Completed Operations Coverage
	
	Bodily Injury and Property Damage, Combined Limits of $500,000 each Occurrence, and $1,000,000 aggregate


	
	
	

	Automobile Liability

	
	$1,000,000 combined single limit for (1) Any Auto or (2) All Owned, Hired, and Non-Owned Autos


	Professional Liability Coverage

	
	$1,000,000 per claim/aggregate


Aggregate Limits are per 12-months policy period unless otherwise indicated.

If professional liability coverage is written on a “claims made” basis, Contractor shall also provide proof of renewal each year for two years after substantial completion of the Project, or in the alternative: evidence of extended reporting period coverage for a period of 2 years after substantial completion, or a project liability policy for the Project covered by this Contract with a duration of two years after substantial completion.
2.  	Form of Policies
The insurance may be in one or more policies of insurance, the form of which must be approved by the CIO and City Attorney; however such approval shall never excuse non-compliance with the terms of this Section.
3.  	Issuers of Policies 
The issuer of any policy (1) shall have a Certificate of Authority to transact insurance business in Texas or (2) shall be an eligible non-admitted insurer in the State of Texas and have a Best’s rating of at least B+ and a Best’s Financial size Category of Class VI or better, according to the most current edition of Best’s Key Rating Guide. 
4.  	Insured Parties
Each policy, except those for Worker’s Compensation, Employer’s Liability, and Professional Liability, must name the City (and its officers, agents, and employees) as Additional Insured parties on the original policy and all renewals or replacement.
5.  	Deductibles
Contractor shall be responsible for and pay any claims or losses to the extent of any deductible amounts and waives any claim it may have for the same against the City, its officers, agents, or employees.
6.  	Cancellation
Contractor shall notify the CIO in writing 30 days prior to any cancellation or material change to Contractor’s insurance coverage.  Within the 30 day period, Contractor shall provide other suitable policies in lieu of those about to be canceled or nonrenewed so as to maintain in effect the required coverage.  If Contractor does not comply with this requirement, the CIO, at his or her sole discretion, may immediately suspend Contractor from any further performance under this Contract and begin procedures to terminate for default. 
7.  	Subrogation
Each policy, except Professional Liability, must contain an endorsement to the effect that the issuer waives any claim or right of subrogation to recover against the City, its officers, agents, or employees.
8.  	Endorsement of Primary Insurance
Each policy, except Workers’ Compensation and Professional Liability, must contain an endorsement that the policy is primary to any other insurance available to the Additional Insured with respect to claims arising under this Agreement.
9.  	Liability for Premium
Contractor shall pay all insurance premiums, and the City shall not be obligated to pay any premiums.
10.  	Subcontractors
Contractor shall require all subcontractors whose subcontracts exceed $100,000 to provide proof of professional liability coverage meeting all requirements stated above except amount.  The amount must be commensurate with the amount of the subcontract, but no less than $500,000 per claim.
11.  	Delivery of Policies
		a.	At the time this Agreement is signed and as long as this Agreement continues, Contractor must furnish to the CIO certificates of insurance, including any necessary endorsements, that meet the requirements of this Agreement. These certificates must bear the Contractor’s name in which it is insured. If requested by the CIO, Contractor must provide the originals of all policies referred to above, or copies certified by the agent or attorney-in-fact issuing them.  Contractor shall provide updated certificates of insurance to the CIO upon request.  Every certificate of insurance Contractor delivers for the Project shall
			(1)  be less than 12 months old;
b.	include all pertinent identification information for the Insurer, including the company name and address, policy number, NAIC number or AMB number, and authorized signature;
c.	include the Project name and reference numbers and indicates the name and address of the Project Manager in the Certificate Holder Box; and 
d.	be appropriately marked to accurately identify 
 i)    all coverages and limits of the policy;
 ii)   effective and expiration dates; and
 iii) contain endorsements for waivers of subrogation in favor of the City for Commercial General Liability, Automobile Liability, and Worker’s Compensation/Employers’ Liability.
e.	Contractor shall continuously and without interruption, maintain in force the required insurance coverage specified in this Section. If Contractor does not comply with this requirement, the CIO, at his or her sole discretion, may immediately suspend Contractor from any further performance under this Agreement and begin procedures to terminate for default.
f.	The City shall never waive or be estopped to assert its rights to terminate this Agreement because of its acts or omissions regarding its review of insurance documents.
g.	Contractor shall, upon the City’s request, deliver an assurance letter from Contractor’s insurer stating that the insurer intends to issue Contractor a new policy that meets the terms of this Agreement.
12.  	Other Insurance
If requested by the CIO, Contractor shall furnish adequate evidence of Social Security and Unemployment Compensation Insurance, to the extent applicable to Contractor’s operations under this Agreement.
[bookmark: _Toc138122835][bookmark: _Toc389052277]AA.	Warranties	 
Contractor warrants that its performance shall conform to the professional standards prevailing in Harris County, Texas with respect to the scope, quality, due diligence, and care of the Products and Contracted Services Contractor provides under this Agreement. Contractor shall perform all Services using trained and skilled persons having substantial experience performing the Contracted Services required under this Agreement.
With respect to any Products that it furnishes, Contractor warrants:
1.	that all items are free of defects in title, design, material, and workmanship,
2.	that each item meets or exceeds the Manufacturer’s Documentation and specifications for that item and requirements for the equipment, structure, or other improvement in which the item is installed,
3.	that each replacement item is new, in accordance with original equipment Manufacturer’s Documentation and specifications, and of a quality at least as good as the quality of the item which it replaces (when the replaced item was new), 
4.	that no item or its use infringes any patent, copyright, or proprietary right,
5.	each item shall perform in accordance with the Manufacturer’s Documentation,
6.	each item shall meet the service levels as described in this Agreement and any attachments to it, and
7.	During the first 12 months after delivery, each Product shall perform according to its Manufacturer’s Documentation .
	Contractor warrants that it shall provide the CIO with all Manufacturer’s Documentation, for any Contracted Services and Products Contractor provides under this Agreement.
Contractor shall thoroughly test and inspect each Product and Contracted Service to verify that such Product and Contracted Service meets the warranties set forth in this Agreement before including that type of Product and Contracted Service in the City List.
Contractor shall assign all manufacturer’s warranties on the Products to the City and will deliver all related documentation to the Director requesting the Product within 5 days after execution of this Agreement or 5 days after the Product is delivered to the CIO or Wireless Coordinator.
Contractor further represents and warrants that:
a. No amendment to this Agreement or additional cost or expense shall be required by Contractor in order for Contractor to be able to perform under this Agreement in accordance with the representations and warranties in this Section;
b. Contractor is capable in all respects of providing and shall provide all Products and Contracted Services in accordance with Contractor’s RFP Response and this Agreement;
c. Contractor owns or leases, and promises that it shall own or lease, free and clear of all liens and encumbrances, other than Contractor’s interests or security interests of its lenders, all right, title, and interest in and to the tangible property and technology and the like that it intends to use or uses to provide Products and Contracted Services under this Agreement, and in and to the related patent, copyright, service mark, trademark, and other proprietary rights, or has received appropriate licenses, leases, or other rights from third parties to permit such use.
[bookmark: _Toc389052278]BB.	Third Party Equipment Warranties 	
With respect to the Products that Contractor furnishes under this Agreement, Contractor shall promptly assist the City in any warranty claims against such manufacturers related to such Products pursuant to such warranty terms during the Term of this Agreement.
[bookmark: _Toc386531780][bookmark: _Toc389052279]CC.	Equipment Warranty Claims	
Upon notice from the CIO or Wireless Coordinator, Contractor shall repair or replace any defective Product, at any time the Product fails to function for any reason during the Term of this Agreement.
The CIO shall activate Products for the City and shall follow the following procedure to file warranty claims for Products with Contractor’s warranty department to enable Contractor to assist the City with such warranty claims against the manufacturers: (1) obtain the respective manufacturer’s warranty claim authorization form from Contractor, and (2) ship the defective Product at Contractor’s cost for repair or replacement, along with the warranty claim authorization form duly completed to Contractor.
Contractor shall ship the equivalent replacement Product back to CIO within 24 hours of receipt of a warranty claim.
Within two hours of notification that a Product required by law enforcement or City officials entrusted with public safety matters is in need of repair or replacement, Contractor shall arrange for a courier to pick up such Product and at the same time deliver a replacement Product to the CIO.
During the Term of this Agreement, Contractor shall, at all times have in the City’s inventory, ___ % or up to ___ items of Wireless Products consisting of Products on the current City List or such others as CIO may specify in writing from time to time.
[bookmark: _Toc389052280]DD.	Liability for Fraud or Improper Use of Wireless Communications Equipment and Contracted Services	
City shall have no liability for any fraud or improper use of any of the Products and Contracted Services provided by Contractor under this Agreement.
[bookmark: _Toc138122843][bookmark: _Toc389052281]EE.	Liability for Loss or Corruption of Data	
If as a result of Contractor’s negligence, any City database is lost or corrupted, Contractor shall restore the database to the previous day’s uncorrupted state.  Contractor’s obligation is conditioned on the following requirements:
1.	at the end of each day, Contractor and the City agree that the database exists and is uncorrupted, 
2.	Contractor’s staff are permitted to take back-up copies of the database on a daily basis, and 
3.	the City notifies Contractor of a lost or corrupted database within 24 hours after it becomes aware of it.
A lost or corrupted database means a database that is inaccessible by the Software, and not merely one that contains inaccurate data due to Software defects or other reasons.
[bookmark: _Toc389052282]FF.	Emergency Plans	
Notwithstanding anything to the contrary in this Agreement, including the Force Majeure provisions., in the event of an emergency declared by any City, State, or Federal authorities (“Declared Emergency”), Contractor shall provide the City with all of the following:
1. The CIO shall give Contractor notice of the Declared Emergency and request that Contractor provide emergency services.  If a Declared Emergency disables or disrupts the communications infrastructure in the Service Area, or if an emergency condition or Force Majeure demands increased Wireless Service capacity, Contractor shall use commercially reasonable efforts to restore cell sites and all Contracted Services or further supplement Contractor’s network as soon as possible, and no later than 12 hours from Contractor’s receipt of a request from the CIO.
2. Cell towers On Wheels (“COWs”) or  Satellite Cell on Light Trucks (“Satellite Colt”) based on prioritization as determined by Contractor’s Emergency Response Team (“ERT”) and the CIO.  Additionally, if the COWs are available for use, Contractor’s shall make commercially reasonable efforts to make them available to the City.
3. In the event of a loss of a cell site used for Wireless Services, including Mobile-to-Mobile or Push-to-Talk, Contractor shall make commercially reasonable efforts to restore service within 24 hours of service interruption or provide some other solution to restore service.  
4. Contractor recognizes that for the duration of a Declared Emergency, the City may also perform contract functions itself or contract them out, including obtaining, from any source available to the City, telephones, equipment, products, and services to support the City’s response to such an emergency, in addition to Products and Contracted Services that Contractor would otherwise supply under this Agreement. Such performance by the City in the event of a Declared Emergency is not a default or breach of this Agreement by the City.
5. Contractor shall provide a wireless network that connects to the networks designated by the CIO, including the City’s WAN and Internet.  Contractor shall provide a network capable of providing Internet, mainframe and e-mail access to field offices that can support workstations, a server, a printer, a fax machine and an electronic credit card reader. Within 8 hours of notification from the CIO, Contractor shall use commercially reasonable efforts to make wireless network connections and the other requirements of this Section available to and operational for the City’s field offices.
6. Contractor shall use commercially reasonable efforts to provide a network that operates 24 hours a day and seven days a week for an unlimited number of days during a Declared Emergency. 
7. Contractor’s wireless Network must provide the bandwidth required to pass large imaged maps and e-scale drawings from City offices to the field offices established in times of an emergency or disaster.
8. Contractor’s Network shall be able to interface with the emergency management’s system requirements as designated by the CIO.
9. Contractor shall make a commercially reasonable effort to provide the City’s public safety personnel with:
a. TCP/IP wireless connection that has a large, footprint of service covering the Service Area, supports both mainframe and Internet connections, and mobile broadband cards and other Internet enabled devices, hot spots ,devices with embedded wireless connectivity, with Contractor Data Link for Personal Digital Assistants (“PDA’s”) and laptops;
b. data connections to enable officers in the field to run checks on electronic hand-held units before issuing citations or tickets; 
c. web-based e-mail in their public safety and City vehicles, such as patrol cars, when the City switches to such an application;
d. greater bandwidth than currently available over the City’s radio frequency (“RF”) data link to enable officers to receive web-based images of Wanted Persons on mobile data computers and mobile devices in their public safety and City vehicles, such as patrol cars; and
e. web-based access to the auto dealer permits database.
[bookmark: _Toc138122844][bookmark: _Toc389052283]GG.	Confidentiality - Protection of City’s Interest	
Contractor, its agents, employees, contractors, and subcontractors shall hold all City information, data, and Documents (collectively, the “Information”) that they receive, or to which they have access, in strictest confidence.  Contractor, its agents, employees, contractors, and subcontractors shall not disclose, disseminate, or use the Information unless the CIO authorizes it in writing.  Contractor shall obtain written agreements from its agents, employees, contractors, and subcontractors which bind them to the terms in this Section.
As Contractor provides Products and Contracted Services to the City, Contractor develops a Customer Proprietary Network Information (“CPNI”) on its customers.  “Customer Proprietary Network Information” means that Contractor provides Products and Contracted Services to the City and develops information about the quantity, technical configuration, type and destination of Products and Contracted Services the City uses, and other information found on a bill for Products and Contracted Services.  Contractor shall comply with all applicable Laws regarding the CPNI, including Contractor’s duty to protect the confidentiality of CPNI, implements safeguards to protect the City’s CPNI, and use authentication procedures or a pre-established point of contact for the City when the City contacts Contractor.  Contractor shall provide City access to City’s CPNI upon Director’s request.
[bookmark: _Toc389052284]HH.	Use of Work Products -- City may use all documents	
1.	The City may use all Documents that Contractor prepares, creates, or obtains under this Agreement (“Contractor Documents”).  For clarity, the City shall retain sole ownership of any Documents the City provides to the Contractor under this Agreement.
2.	Contractor warrants that it owns the copyright to the Contractor Documents or has the license to use Contractor Documents for this purpose.
3.	Contractor shall deliver the original Documents to the CIO on request.  Within five business days after this Agreement terminates, Contractor shall deliver to the CIO the original Documents, and all other files and materials Contractor produces or gathers during its performance under this Agreement.
[bookmark: _Toc138122860][bookmark: _Toc389052285]II.	Licenses and Permits	
Contractor shall obtain, maintain, and pay for all licenses, permits, and certificates required by any statute, ordinance, rule, or regulation.
[bookmark: _Toc138122863][bookmark: _Toc389052286]JJ.	Compliance with Laws	
Contractor shall comply with all applicable state and federal laws and regulations and the City Charter and Code of Ordinances.
[bookmark: _Toc389052287]KK.	Compliance with Equal Opportunity Ordinance	
Contractor shall comply with the City’s Equal Employment Opportunity Ordinance as set out in Exhibit ______.
[bookmark: _Toc389052288]	LL.	Minority and Women Business Enterprises	
Contractor shall comply with the City’s Minority and Women Business Enterprise (“MWBE”) programs as set out in Chapter 15, Article V of the City of Houston Code of Ordinances.  Contractor shall make good faith efforts to award subcontracts or supply agreements in at least ____% of the value of this Agreement to MWBEs.  Contractor acknowledges that it has reviewed the requirements for good faith efforts on file with the City’s Office of Business Opportunity (“OBO”), and will comply with them.
[bookmark: _Toc138122875][bookmark: _Toc389052289]MM.	Drug Abuse Detection and Deterrence	
1.	It is the policy of the City to achieve a drug-free workforce and workplace.  The manufacture, distribution, dispensation, possession, sale, or use of illegal drugs or alcohol by contractors while on City Premises is prohibited.  Contractor shall comply with all the requirements and procedures set forth in the Mayor’s Drug Abuse Detection and Deterrence Procedures for Contractors, Executive Order No. 1-31 (“Executive Order”), which is incorporated into this Agreement and is on file in the City Secretary’s Office.
2.	Before the City signs this Agreement, Contractor shall file with the Contract Compliance Officer for Drug Testing (“CCODT”):
a.	a copy of its drug-free workplace policy, 
b.	the Drug Policy Compliance Agreement substantially in the form set forth in Exhibit “___,” together with a written designation of all safety impact positions and, 
c.	if applicable (e.g. no safety impact positions), the Certification of No Safety Impact Positions, substantially in the form set forth in Exhibit “___.”
If Contractor files a written designation of safety impact positions with its Drug Policy Compliance Agreement, it also shall file every 6 months during the performance of this Agreement or on completion of this Agreement if performance is less than 6 months, a Drug Policy Compliance Declaration in a form substantially similar to Exhibit “___.”  Contractor shall submit the Drug Policy Compliance Declaration to the CCODT within 30 days of the expiration of each 6-month period of performance and within 30 days of completion of this Agreement.  The first 6-month period begins to run on the date the City issues its Notice to Proceed or if no Notice to Proceed is issued, on the first day Contractor begins work under this Agreement.
3.	Contractor also shall file updated designations of safety impact positions with the CCODT if additional safety impact positions are added to Contractor’s employee work force.  
4.	Contractor shall require that its subcontractors comply with the Executive Order, and Contractor shall secure and maintain the required documents for City inspection.
[bookmark: _Toc389052290]NN.	Pay or Play 	
The requirements and terms of the City of Houston Pay or Play program, as set out in Executive Order 1-7, as revised from time to time, are incorporated into this Agreement for all purposes.  Contractor has reviewed Executive Order No. 1-7, as revised, and shall comply with its terms and conditions as they are set out at the time of City Council approval of this Agreement.
[bookmark: _Toc138122884][bookmark: _Toc389052291]	IV.  DUTIES OF CITY
[bookmark: _Toc138122885][bookmark: _Toc389052292]A.	Payment Terms	
Subject to all terms and conditions of this Agreement, the City shall pay and Contractor shall accept, as its sole compensation for performing any part of this Agreement, the fees set forth in Exhibit “B,” subject to the termination and allocation of funds provisions of this Agreement.  Except where this Agreement expressly provides that the City agrees to make additional payments, the City shall pay fees only in accordance with Exhibit “B.”
[bookmark: _Toc138122904][bookmark: _Toc389052293]B.	Method of Payment	
The City shall pay Contractor on the basis of monthly invoices submitted by Contractor (in accordance with Section ___ above) and approved by the CIO.
[bookmark: _Toc138122908][bookmark: _Toc389052294]C.	Method of Payment - Disputed Payments	
If the City disputes any items in an invoice Contractor submits for any reason, including lack of supporting documentation, the CIO shall temporarily delete the disputed item and pay the remainder of the invoice.  The CIO shall promptly notify Contractor of the dispute and request remedial action.  After the dispute is settled, Contractor shall include the disputed amount on a subsequent regularly scheduled invoice or on a special invoice for the disputed item only.
[bookmark: _Toc138122909][bookmark: _Toc389052295]D.	Limit of Appropriation	
1.	The City’s duty to pay money to Contractor under this Agreement is limited in its entirety by the provisions of this Section.
2.	In order to comply with Article II, Sections 19 and 19a of the City’s Charter and Article XI, Section 5 of the Texas Constitution, the City has appropriated and allocated the sum of $______ to pay money due under this Agreement (the “Original Allocation”).  The executive and legislative officers of the City, in their discretion, may allocate supplemental funds for this Agreement, but they are not obligated to do so.  Therefore, the parties have agreed to the following procedures and remedies: 
3.	The City makes a Supplemental Allocation by issuing to Contractor a Service Release Order, or similar form approved by the City Controller, containing the language set out below.  When necessary, the Supplemental Allocation shall be approved by motion or ordinance of City Council.

NOTICE OF SUPPLEMENTAL ALLOCATION OF FUNDS

By the signature below, the City Controller certifies that, upon the request of the responsible director, the supplemental sum set out below has been allocated for the purposes of the Agreement out of funds appropriated for this purpose by the City Council of the City of Houston.  This supplemental allocation has been charged to such appropriation.

				$ _____________	

4.	The Original Allocation plus all supplemental allocations are the Allocated Funds.  The City shall never be obligated to pay any money under this Agreement in excess of the Allocated Funds.  Contractor must assure itself that sufficient allocations have been made to pay for services it provides.  If Allocated Funds are exhausted, Contractor’s only remedy is suspension or termination of its performance under this Agreement, and it has no other remedy in law or in equity against the City and no right to damages of any kind.
[bookmark: _Toc389052296]E.	Access to Site	
Contractor may enter and leave the premises at all reasonable times without charge.  Contractor and its employees may use the common areas and roadways of the premises where it is to provide the Products and Contracted Services together with all facilities, equipment, improvements, and services provided in connection with the premises for common use.  This excludes parking for Contractor’s personnel.  Contractor shall repair any damage caused by it or its employees as a result of its use of the common areas.
[bookmark: _Toc389052297]F.	Access to Data and Ownership	
The City may, to the extent permitted by law, allow Contractor to access and make copies of City Data to the extent such access is reasonably necessary for Contractor to perform under this Agreement.
The City does not, however, represent that all existing conditions are fully documented, nor is the City obligated to develop new documentation for Contractor’s use.
The City will be and shall remain the sole owner of any City Data, in whatever form, provided or made available by the City, or at the City’s request, to Contractor under this Agreement.  The City may use the City Data and data provided by the Contractor for any purpose. Upon request from the Director, Contractor shall, at no cost to the City, immediately return or provide to another vendor all such City Data. 
Contractor will not use the City’s Data for any purpose other than providing the Contracted Services, nor will any part of the City’s Data be disclosed, sold, assigned, leased or otherwise disposed of to the general public or to specific third parties or commercially exploited by or on behalf of Contractor, nor will any employee of Contractor other than those on a strictly need to know basis have access to the City’s Data. Contractor will not possess or assert any lien or other right against the City’s Data. Without limiting the generality of this Section, Contractor shall only use personally identifiable information as strictly necessary to provide the Contracted Services and shall disclose such information only to its employees who have a strict need to know such information. Contractor shall comply at all times with all laws and regulations applicable to such personally identifiable information.
[bookmark: _Toc138122928][bookmark: _Toc389052298]	V.  TERM AND TERMINATION
[bookmark: _Toc138122929][bookmark: _Toc389052299]A.	Contract Term	 
This Agreement is effective on the Countersignature Date and remains in effect for 3 years unless sooner terminated under this Agreement (“Initial Term”).
[bookmark: _Toc138122932][bookmark: _Toc389052300]B.	Renewals	
Upon expiration of the Initial Term, and so long as the City makes sufficient supplemental allocations, this Agreement will be automatically renewed for 2 successive 1-year terms on the same terms and conditions (“Renewal Term”).  If the CIO or the City chooses not to renew this Agreement, the CIO shall notify Contractor of non-renewal at least 30 days before the expiration of the then-current Initial or Renewal Term.  In this Agreement, “Term” means the Initial Term plus any Renewal Term(s).
[bookmark: _Toc138122935][bookmark: _Toc389052301]C.	Termination for Convenience by City 	
The Purchasing Agent, in consultation with the CIO, may terminate this Agreement at any time by giving 30 days written notice to Contractor.  The City’s right to terminate this Agreement for convenience is cumulative of all rights and remedies which exist now or in the future.
On receiving the notice, Contractor shall, unless the notice directs otherwise, immediately discontinue all services under this Agreement and cancel all existing orders and subcontracts that are chargeable to this Agreement.  As soon as practicable after receiving the termination notice, Contractor shall submit an invoice showing in detail the services performed under this Agreement up to the termination date.  The City shall then pay the fees to Contractor for services actually performed, but not already paid for, in the same manner as prescribed in Section ____ unless the fees exceed the allocated funds remaining under this Agreement.
TERMINATION OF THIS AGREEMENT AND RECEIPT OF PAYMENT FOR SERVICES RENDERED ARE CONTRACTOR’S ONLY REMEDIES FOR THE CITY’S TERMINATION FOR CONVENIENCE, WHICH DOES NOT CONSTITUTE A DEFAULT OR BREACH OF THIS AGREEMENT.  CONTRACTOR WAIVES ANY CLAIM (OTHER THAN ITS CLAIM FOR PAYMENT AS SPECIFIED IN THIS SECTION), IT MAY HAVE NOW OR IN THE FUTURE FOR FINANCIAL LOSSES OR OTHER DAMAGES RESULTING FROM THE CITY’S TERMINATION FOR CONVENIENCE.
[bookmark: _Toc138122936][bookmark: _Toc389052302]D.	Termination for Cause By City	
If Contractor defaults under this Agreement, the CIO may either terminate this Agreement or allow Contractor to cure the default as provided below.  The City’s right to terminate this Agreement for Contractor’s default is cumulative of all rights and remedies which exist now or in the future.  Default by Contractor occurs if: 
1. 	Contractor fails to perform any of its duties under this Agreement; 
2. 	Contractor becomes insolvent; 
3. 	all or a substantial part of Contractor’s assets are assigned for the benefit of its creditors; or
4.	 a receiver or trustee is appointed for Contractor.  
If a default occurs, the CIO may, but is not obligated to, deliver a written notice to Contractor describing the default and the termination date.  The CIO, at his or her sole option, may extend the termination date to a later date.  If the CIO allows Contractor to cure the default and Contractor does so to the CIO’s satisfaction before the termination date, then the termination is ineffective.  If Contractor does not cure the default before the termination date, then the CIO may terminate this Agreement on the termination date, at no further obligation of the City.
To effect final termination, the CIO must notify Contractor in writing.  After receiving the notice, Contractor shall, unless the notice directs otherwise, immediately discontinue all services under this Agreement, and promptly cancel all orders or subcontracts chargeable to this Agreement.
[bookmark: _Toc389052303]E.	Responsibilities Upon Termination	
In the event this Agreement terminates or is allowed to expire, Contractor and the City agree to the following, all of which shall be provided at no additional cost to the City:
1. The Parties shall cooperate fully with one another to facilitate a smooth transition of the Products and Contracted Services expiring or being terminated.  Such cooperation shall include the provisioning of Contracted Services both before and after the cessation of the Contractor providing all or any part of the Contracted Services under this Agreement.  Contractor shall cooperate and coordinate with the City and the incoming vendor to facilitate the transition and establish a timeline for the transition.  Upon the CIO’s request, Contractor shall submit a close out plan detailing the timing and method of the transition and other information reasonably requested by the CIO.  Contractor shall submit the requested close out plan to the CIO within 30 days of receipt of the CIO’s request, unless the CIO instructs otherwise.
2. Contractor shall provide the CIO with full, complete, detailed, and sufficient information to enable City personnel or third parties to fully assume and continue the provisioning of Contracted Services without interruption or adverse impact on the provision of Contracted Services.  Sufficient and complete information shall include, but is not limited to, complete documentation describing the standards and methodologies for implementation, use, and self-maintenance for all software (including applications developed as part of the Contracted Services), Products, a complete inventory of Products and Contracted Services, reporting as requested by the CIO, and hardware that is sufficient to enable the City or its selected vendor, to fully assume the provision of the Contracted Services to the City.  Contractor shall further provide such documentation that is publicly known or made available to its other customers for all upgrades to or replacements of Products, including software or hardware, concurrently with the installation thereof.
3. As soon as practicable after receipt of the termination notice or the City’s decision not to renew this Agreement, Contractor shall notify the CIO in writing, of any third-party contracts Contractor uses to provide Products or Contracted Services under or in connection with this Agreement.  At the CIO’s request and without limiting Contractor’s other obligations, Contractor shall, subject to the terms of any third-party contracts, procure at no charge to the City, any third-party authorizations necessary to grant the City the use and benefit of any third-party contracts between Contractor and its third-party contractors used to provide the Products or Contracted Services under or in connection with this Agreement.
4. Contractor shall deliver to the CIO all documentation and data related to this Agreement and the Products and Contracted Services provided hereunder, including all the City’s Data and the City’s Confidential Information, Contractor, or in Contractor’s possession, custody, or control.  Notwithstanding the foregoing sentence, Contractor may retain one (1) copy of the documentation and data, for archival purposes, as required by law, or for warranty support.
5. Contractor shall provide and allow as many personnel as practicable to help the  City, or a specified third party, maintain the continuity and consistency of the Contracted Services required by this Agreement.  In addition, during or following the transition period, in the event the City requires the Contracted Services of the Contractor’s subcontractors or vendors, as necessary to meet its needs, Contractor agrees to reasonably, and with good-faith, work with the City to use the Contracted Services of Contractor’s subcontractors or vendors. Contractor will notify all of Contractor’s subcontractors, in writing, of procedures to be followed during transition.
6. Contractor shall transfer all title and ownership rights to any Products the City has purchased under this Agreement.  Contractor shall further unlock, untether, and remove any software or restrictions that would otherwise prevent the Product from being used on another telecommunication carrier’s network or system.  
7. Contractor shall cooperate fully with the CIO, take such additional actions, and perform such additional tasks, as may be necessary to ensure a timely transition of the Products and Contracted Services in compliance with the provisions of this Section, including full performance, on or before the termination or expiration date, of Contractor’s obligations under this Section. 
8. Contractor shall not interrupt the provision of Contracted Services to the City or any End-Users or any obligations related to disengagement, disable any hardware used to provide Contracted Services, or perform any other action that prevents, slows down, or reduces in any way the provision of Contracted Services or the City’s ability to conduct or transition such activities, Products, or Contracted Services, unless the CIO, agrees in writing, that a satisfactory disengagement has occurred.
[bookmark: _Toc138122944][bookmark: _Toc389052304]	VI.  MISCELLANEOUS
[bookmark: _Toc138122945][bookmark: _Toc389052305]A.	Independent Contractor	 
Contractor is an independent contractor and shall perform the services provided for in this Agreement in that capacity.  The City has no control or supervisory powers over the manner or method of Contractor’s performance under this Agreement.  All personnel Contractor uses or provides are its employees or subcontractors and not the City’s employees, agents, or subcontractors for any purpose whatsoever.  Contractor is solely responsible for the compensation of its personnel, including but not limited to: the withholding of income, social security, and other payroll taxes and all worker’s compensation benefits coverage.
[bookmark: _Toc138122948][bookmark: _Toc389052306]B.	Force Majeure	 
1.	Timely performance by both parties is essential to this Agreement.  However, neither party is liable for reasonable delays in performing its obligations under this Agreement to the extent the delay is caused by Force Majeure that directly impacts the City or Contractor, except as otherwise provided under the Declared Emergency section.  Subject to Contractor’s obligations under the Declared Emergency section, the event of Force Majeure may permit a reasonable delay in performance but does not excuse a party’s obligations to complete performance under this Agreement.  Force Majeure means:  fires, interruption of utility services, epidemics in the City, floods, hurricanes, tornadoes, ice storms and other natural disasters, explosions, war, terrorist acts against the City or Contractor, riots, court orders, and the acts of superior governmental or military authority, and which the affected party is unable to prevent by the exercise of reasonable diligence.  The term does not include any changes in general economic conditions such as inflation, interest rates, economic downturn or other factors of general application; or an event that merely makes performance more difficult, expensive or impractical.  Force Majeure does not entitle Contractor to extra reimbursement or payment.
2.	This relief is not applicable unless the affected party does the following:
a.	uses due diligence to remove the effects of the Force Majeure as quickly as possible and to continue performance notwithstanding the Force Majeure; and
b.	provides the other party with prompt written notice of the cause and its anticipated effect.
3.	The CIO will review claims that a Force Majeure that directly impacts the City or Contractor has occurred and render a written decision within 14 days.  The decision of the CIO is final.  
4.	The City may perform contract functions itself or contract them out during periods of Force Majeure.  Such performance is not a default or breach of this Agreement by the City.
5.	If the Force Majeure continues for more than 10 days from the date performance is affected, the CIO may terminate this Agreement by giving 7 days’ written notice to Contractor.  This termination is not a default or breach of this Agreement.  CONTRACTOR WAIVES ANY CLAIM IT MAY HAVE FOR FINANCIAL LOSSES OR OTHER DAMAGES RESULTING FROM THE TERMINATION EXCEPT FOR AMOUNTS DUE UNDER THE AGREEMENT UP TO THE TIME THE WORK IS HALTED DUE TO FORCE MAJEURE.
6.	Contractor is not relieved from performing its obligations under this Agreement due to a strike or work slowdown of its employees.  Contractor shall employ only fully trained and qualified personnel during a strike.
[bookmark: _Toc138122953][bookmark: _Toc389052307]C.	Severability 	
If any part of this Agreement is for any reason found to be unenforceable, all other parts remain enforceable unless the result materially prejudices either party.
[bookmark: _Toc138122954][bookmark: _Toc389052308]D.	Entire Agreement	
This Agreement merges the prior negotiations and understandings of the Parties and embodies the entire agreement of the Parties.  No other agreements, assurances, conditions, covenants (express or implied), or other terms of any kind, exist between the Parties regarding this Agreement.
[bookmark: _Toc138122955][bookmark: _Toc389052309]E.	Written Amendment	
Unless otherwise specified elsewhere in this Agreement, this Agreement may be amended only by written instrument executed on behalf of the City (by authority of an ordinance adopted by the City Council) and Contractor.  The City Personnel specifically defined in this Agreement (e.g. CIO, Directors, Wireless Coordinators, etc.) are only authorized to perform the functions specifically delegated to them in this Agreement.
[bookmark: _Toc138122956][bookmark: _Toc389052310]F.	Applicable Laws and Venue	
This Agreement is subject to the laws of the State of Texas, the City Charter and Ordinances, the laws of the federal government of the United States, and all rules and regulations of any regulatory body or officer having jurisdiction.
Venue for any litigation relating to this Agreement is Harris County, Texas.
[bookmark: _Toc138122957][bookmark: _Toc389052311]G.	Notices 	
All notices to either party to the Agreement must be in writing and must be delivered by hand, facsimile, United States registered or certified mail, return receipt requested, United States Express Mail, Federal Express, Airborne Express, UPS or any other national overnight express delivery service.  The notice must be addressed to the party to whom the notice is given at its address set out in Section I of this Agreement or other address the receiving party has designated previously by proper notice to the sending party.  Postage or delivery charges must be paid by the party giving the notice.
[bookmark: _Toc138122958][bookmark: _Toc389052312]H.	Captions	
Captions contained in this Agreement are for reference only, and, therefore, have no effect in construing this Agreement.  The captions are not restrictive of the subject matter of any section in this Agreement. 
[bookmark: _Toc138122959][bookmark: _Toc389052313]I.	Non-Waiver	 
If either party fails to require the other to perform a term of this Agreement, that failure does not prevent the party from later enforcing that term and all other terms.  If either party waives the other’s breach of a term, that waiver does not waive a later breach of this Agreement.
An approval by the CIO, or by any other employee or agent of the City, of any part of Contractor’s performance does not waive compliance with this Agreement or establish a standard of performance other than that required by this Agreement and by law.  The CIO, Directors, and Wireless Coordinators are not authorized to vary the terms of this Agreement.
[bookmark: _Toc138122960][bookmark: _Toc389052314]J.	Inspections and Audits	
1. City representatives may perform, or have performed, (1) audits or investigations of Contractor’s books and records, and (2) inspections of all places where work is undertaken in connection with this Agreement.  Contractor shall keep its books and records available for this purpose for at least four (4) years after this Agreement terminates.  
2. Contractor further agrees to cooperate fully with the City or its representatives in the conduct of such audits or investigations, including providing all records requested by the City.   Contractor shall require all of its subcontractors (and their subcontractors) to agree to and meet all of the requirements stated in this Inspections and Audits subsection.  Contractor shall provide the City or its representatives with access to any information the City or its representatives consider relevant to the investigation or audit. 
3. If, as a result of any investigation or audits conducted by or on behalf of the City, the City determines that Contractor has overcharged the City, the City will notify Contractor in writing of the amount of such overcharge and the basis for the City’s credit request.  Within thirty (30) days of receipt of the City’s written notice, Contractor shall issue a credit on the City’s next invoice or pay to the City the undisputed amount of the overcharges, plus interest as calculated in accordance with Chapter 2251, Texas Government Code, as directed by the CIO.  The Parties will use good faith efforts to resolve any disputed amounts regarding overages as soon as practicable.  In the event the City’s audit or investigation reveals an overcharge of five percent (5%) or more of the total invoiced amounts which were subject to the audit or investigation, then Contractor shall reimburse the City for the reasonable cost of this audit.
4. This Inspection and Audit provision does not affect the applicable statute of limitations.
[bookmark: _Toc138122961][bookmark: _Toc389052315]K.	Enforcement	
The City Attorney or his or her designee may enforce all legal rights and obligations under this Agreement without further authorization.  Contractor shall provide to the City Attorney all documents and records that the City Attorney requests to assist in determining Contractor’s compliance with this Agreement, with the exception of those documents made confidential by federal or State law or regulation.
[bookmark: _Toc138122962][bookmark: _Toc389052316]L.	Ambiguities	 
If any term of this Agreement is ambiguous, it shall not be construed for or against any party on the basis that the party did or did not write it.
[bookmark: _Toc138122963][bookmark: _Toc389052317]M.	Survival	
Contractor shall remain obligated to the City under all clauses of this Agreement that expressly or by their nature extend beyond the expiration or termination of this Agreement, including but not limited to, the indemnity provisions.
[bookmark: _Toc138122964][bookmark: _Toc389052318]N.	Publicity	
Contractor shall make no announcement or release of information concerning this Agreement unless the release has been submitted to and approved, in writing, by the CIO.
[bookmark: _Toc138122966][bookmark: _Toc389052319]O.	Parties In Interest	
This Agreement does not bestow any rights upon any third party, but binds and benefits the City and Contractor only.
[bookmark: _Toc138122967][bookmark: _Toc389052320]P.	Successors and Assigns	 
This Agreement binds and benefits the Parties and their legal successors and permitted assigns; however, this provision does not alter the restrictions on assignment and disposal of assets set out in the following paragraph.  This Agreement does not create any personal liability on the part of any officer or agent of the City.
[bookmark: _Toc138122968][bookmark: _Toc389052321]Q.	Business Structure and Assignments	
Contractor shall not assign this Agreement at law or otherwise or dispose of all or substantially all of its assets without the CIO’s prior written consent.  Nothing in this clause, however, prevents the assignment of accounts receivable or the creation of a security interest as described in § 9.406 of the Texas Business & Commerce Code.  In the case of such an assignment, Contractor shall immediately furnish the City with proof of the assignment and the name, telephone number, and address of the Assignee and a clear identification of the fees to be paid to the Assignee.
Contractor shall not delegate any portion of its performance under this Agreement without the CIO’s prior written consent.
[bookmark: _Toc389052322]R.	No Quantity Guarantees and Non-Exclusivity	
1.	This Agreement does not create an exclusive right in Contractor to perform all Contracted Services or provide all Products concerning the subject matter of this Agreement.  The City may procure and execute contracts with other firms or vendors for the same, similar, additional, or related Products and Contracted Services as those set forth in this Agreement.
2.	The City makes no express or implied representations, warranties, or guarantees whatsoever, that any particular quantity, type, task area, or dollar amount of Contracted Services or Products will be procured or purchased from Contractor through this Agreement; nor does the City make any express or implied representations, warranties, or guarantees, whatsoever for the amount or value of revenue that Contractor may ultimately derive from or through this Agreement.
3.	Estimated Total Number of Devices
Each Department has estimated the number of Products the Department may activate during the first Agreement year.  The number of Products is detailed in the table given in Exhibit “___.”  The Department has only provided an estimate and the Department is not required to activate the total number of Products listed for that Department, nor is the City required to activate the total number of Products listed in Exhibit A. Contractor shall not be entitled to any damages or other additional compensation if the City fails to activate the estimated number of Products.
[bookmark: _Toc138122969][bookmark: _Toc389052323]S.	Dispute Resolution	
1. The Parties will use their reasonable best efforts to expeditiously and amicably resolve disputes arising in the normal course of business at the lowest organizational level of staff with appropriate authority to resolve such disputes between the City, Contractor, and other persons or vendors acting at the instruction of or on behalf the City on matters in connection with this Agreement and related statements of work.  
2. Before initiating any litigation or seeking any remedies available at law, except in an emergency, Contractor shall submit Eligible Disputes to the CIO and the affected City of Houston Department Director (“Affected Director”) or the Parties shall mediate, in good faith, any controversy eligible for mediation, as described below.  
3. For purposes of this Section “Project Administrator” means the person the CIO designates to monitor the progress of all Parties’ performance under this Agreement.
4. Except as may otherwise be provided by law, “Eligible Disputes” shall mean any dispute that satisfies all of the following criteria:
a. does not involve a question of law;
b. arises during the performance of this Agreement or any subsequent renewals; and
c. is not resolved between the Parties in the ordinary course of business.
5. Before initiating any litigation or seeking any remedies available at law, except in an emergency, Contractor shall submit Eligible Disputes to the Project Administrator as described below.  
6. Contractor must first submit written notice of any dispute and a description of the dispute to the Project Administrator.  The Project Administrator shall put its decision in writing and mail or otherwise furnish Contractor with a copy.  Contractor may abide by the decision or may appeal the decision to the CIO.
7. If Contractor desires to appeal a decision of the Project Administrator, Contractor must submit a written appeal to the CIO and the Director of the Department responsible for the Product or Contracted Service involved in the dispute (“Affected Director”).  Contractor must file its written appeal within 7 business days following receipt of the Project Administrator’s original decision.  The CIO, in consultation with the Affected Department Director, shall provide Contractor with a written response to the appeal within 14 business days following its receipt.  The decision of the CIO is final.
[bookmark: _Toc138122971][bookmark: _Toc389052324]T.	Remedies Cumulative	
Unless otherwise specified elsewhere in this Agreement, the rights and remedies contained in this Agreement are not exclusive, but are cumulative of all rights and remedies which exist now or in the future.  Neither party may terminate its duties under this Agreement except in accordance with its provisions.
[bookmark: _Toc138122972][bookmark: _Toc389052325]U.	Contractor Debt	
IF CONTRACTOR, AT ANY TIME DURING THE TERM OF THIS AGREEMENT, INCURS A DEBT, AS THE WORD IS DEFINED IN SECTION 15-122 OF THE HOUSTON CITY CODE OF ORDINANCES, IT SHALL IMMEDIATELY NOTIFY THE CITY CONTROLLER IN WRITING.  IF THE CITY CONTROLLER BECOMES AWARE THAT CONTRACTOR HAS INCURRED A DEBT, SHE SHALL IMMEDIATELY NOTIFY CONTRACTOR IN WRITING.  IF CONTRACTOR DOES NOT PAY THE DEBT WITHIN 30 DAYS OF EITHER SUCH NOTIFICATION, THE CITY CONTROLLER MAY DEDUCT FUNDS IN AN AMOUNT EQUAL TO THE DEBT FROM ANY PAYMENTS OWED TO CONTRACTOR UNDER THIS AGREEMENT, AND CONTRACTOR WAIVES ANY RECOURSE THEREFOR.  CONTRACTOR SHALL FILE A NEW AFFIDAVIT OF OWNERSHIP, USING THE FORM DESIGNATED BY CITY, BETWEEN FEBRUARY 1 AND MARCH 1 OF EVERY YEAR DURING THE TERM OF THIS AGREEMENT.
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EXHIBITS









EXHIBIT “A”

SCOPE OF SERVICES








EXHIBIT “B”

WIRELESS PLANS







EXHIBIT “C”

EQUAL EMPLOYMENT OPPORTUNITY

1.	The contractor, subcontractor, vendor, supplier, or lessee will not discriminate against any employee or applicant for employment because of race, religion, color, sex, national origin, or age.  The contractor, subcontractor, vendor, supplier, or lessee will take affirmative action to ensure that applicants are employed and that employees are treated during employment without regard to their race, religion, color, sex, national origin, or age.  Such action will include, but not be limited to, the following:  employment; upgrading; demotion or transfer; recruitment advertising; layoff or termination; rates of pay or other forms of compensation and selection for training, including apprenticeship.  The contractor, subcontractor, vendor, supplier or lessee agrees to post in conspicuous places available to employees, and applicants for employment, notices to be provided by the City setting forth the provisions of this Equal Employment Opportunity Clause.

	2.	The contractor, subcontractor, vendor, supplier, or lessee states that all qualified applicants will receive consideration for employment without regard to race, religion, color, sex, national origin or age.

	3.	The contractor, subcontractor, vendor, supplier, or lessee will send to each labor union or representatives of workers with which it has a collective bargaining agreement or other contract or understanding, a notice to be provided by the agency contracting officer advising the said labor union or worker’s representative of the contractor’s and subcontractor’s commitments under Section 202 of Executive Order No. 11246, as amended and superseded, and shall post copies of the notice in conspicuous places available to employees and applicants for employment.

	4.	The contractor, subcontractor, vendor, supplier, or lessee will comply with all provisions of Executive Order No. 11246, as amended and superseded, and the rules, regulations, and relevant orders of the Secretary of Labor or other Federal Agency responsible for enforcement of the equal employment opportunity and affirmative action provisions applicable and will likewise furnish all information and reports required by the Mayor and/or Contract Administrator(s) for purposes of investigation to ascertain and effect compliance with this program.

	5.	The contractor, subcontractor, vendor, supplier, or lessee will furnish all information and reports required by Executive Order No. 11246, as amended and superseded, and by the rules, regulations, and orders of the Secretary of Labor, or pursuant thereto, and will permit access to all books, records, and accounts by the appropriate City and Federal Officials for purposes of investigations to ascertain compliance with such rules, regulations, and orders.  Compliance reports filed at such times as directed shall contain information as to the employment practice policies, program, and work force statistics of the contractor, subcontractor, vendor, supplier, or lessee.

	6.	In the event of the contractor’s, subcontractor’s, vendor’s, supplier’s, or lessee’s non-compliance with the non-discrimination clause of this contract or with any of such rules, regulations, or orders, this contract may be canceled, terminated, or suspended in whole or in part, and the contractor, subcontractor, vendor, supplier, or lessee may be declared ineligible for further City contracts in accordance with procedures provided in Executive Order No. 11246, as amended and superseded, and such other sanctions may be imposed and remedies invoked as provided in the said Executive Order, or by rule, regulation, or order of the Secretary of Labor, or as may otherwise be provided by law.

	7.	The contractor shall include the provisions of paragraphs 1-8 of this Equal Employment Opportunity Clause in every subcontract or purchase order unless exempted by rules, regulations, or orders of the Secretary of Labor issued pursuant to Section 204 of Executive Order No. 11246 of September 24, 1965, as amended and superseded, so that such provisions will be binding upon each subcontractor or vendor.  The contractor will take such action with respect to any subcontractor or purchase order as the contracting agency may direct as a means of enforcing such provisions including sanctions for noncompliance; provided, however, that in the event the contractor becomes involved in, or is threatened with litigation with a subcontractor or vendor as a result of such direction by the contracting agency, the contractor may request the United States to enter into such litigation to protect the interests of the United States.

	8.	The contractor shall file and shall cause his or her subcontractors, if any, to file compliance reports with the City in the form and to the extent as may be prescribed by the Mayor.  Compliance reports filed at such times as directed shall contain information as to the practices, policies, programs, and employment policies and employment statistics of the contractor and each subcontractor.






EXHIBIT “D”

DRUG POLICY COMPLIANCE AGREEMENT


I,  _________________________________________________________________ as an officer or officer o f 
       (Name)                         (Print/Type)                           (Title)

____________________________________________________________________________ (Contractor)
                                         (Name of Company)

Have authority to bind Contractor with respect to its bid, offer or performance of any and all contracts it may enter into with the City of Houston; and that by making this Agreement, I affirm that the Contractor is aware of and by the time the contract is awarded will be bound by and agree to designate appropriate safety impact positions for company employee positions, and to comply with the following requirements before the City issues a notice to proceed:

	1.	Develop and implement a written Drug Free Workplace Policy and related drug testing procedures for the Contractor that meet the criteria and requirements established by the Mayor’s Amended Policy on Drug Detection and Deterrence (Mayor’s Drug Policy) and the Mayor’s Drug Detection and Deterrence Procedures for Contractors (Executive Order No. 1-31).

	2.	Obtain a facility to collect urine samples consistent with Health and Human Services (HHS) guidelines and a HHS certified drug testing laboratory to perform the drug tests.

	3.	Monitor and keep records of drug tests given and the results; and upon request from the City of Houston, provide confirmation of such testing and results.

	4.	Submit semi-annual Drug Policy Compliance Declarations.

I affirm on behalf of the Contractor that full compliance with the Mayor’s Drug Policy and Executive Order No. 1-31 is a material condition of the contract with the City of Houston.

I further acknowledge that falsification, failure to comply with or failure to timely submit declarations and/or documentation in compliance with the Mayor’s Drug Policy and/or Executive Order No. 1-31 will be considered a breach of the contract with the City and may result in non-award or termination of the contract by the City of Houston.

                                                                		           						                     Date								Contractor Name

							___________________________________										Signature

							___________________________________ 										Title


										






EXHIBIT “E”

DRUG POLICY COMPLIANCE DECLARATION

I,                                                  _____________________                                              as an owner or officer of
	(Name)    (Print/Type)                              (Title)
____________________________________________________________________________________                                                                                                 (Contractor)
____________________________________________________________________________________
                                         (Name of Company)

have personal knowledge and full authority to make the following declarations:

This reporting period covers the preceding 6 months from                              to             , 20       .

              		A written Drug Free Workplace Policy has been implemented and employees notified.
Initials		The policy meets the criteria established by the Mayor’s Amended Policy on Drug Detection and Deterrence (Mayor’s Policy).

              		Written drug testing procedures have been implemented in conformity with the Mayor’s
Initials		Drug Detection and Deterrence Procedures for Contractors, Executive Order No. 1-31.  Employees have been notified of such procedures.

_______		Collection/testing has been conducted in compliance with federal Health and Human
Initials		Services (HHS) guidelines.

_______        	Appropriate safety impact positions have been designated for employee positions
Initials		performing on the City of Houston contract.  The number of employees in safety impact positions during this reporting period is				.                                                     

	From          	                     to                                  the following test has occurred
			         (Start date)	                   (End date)

	
	
Random
	Reasonable Suspicion
	Post
Accident
	
Total

	Number Employees Tested
	_______ 
	_________
	________
	_____

	Number Employees Positive
	_______
	_________
	________
	_____

	Percent Employees Positive
	_______
	_________
	________
	_____



              		Any employee who tested positive was immediately removed from the City worksite
Initials		consistent with the Mayor’s Policy and Executive Order No. 1-31.

_______		I affirm that falsification or failure to submit this declaration timely in accordance 
Initials		with established guidelines will be considered a breach of contract.

I declare under penalty of perjury that the affirmations made herein and all information contained in this declaration are within my personal knowledge and are true and correct.
    
                                                 				 					                     (Date)								(Typed or Printed Name)

							 					                     								(Signature)

							______________________________
								(Title)  					








										



EXHIBIT “F”

CONTRACTOR’S CERTIFICATION
CERTIFICATE OF NO SAFETY IMPACT POSITIONS
IN PERFORMANCE OF A CITY CONTRACT

                                                _______________________________,______________________________ 	                  (Name)							(Title)

as an owner or officer of                                                                                                                   	     (Contractor)
						(Name of Company)

have authority to bind the Contractor with respect to its bid, and hereby certify that Contractor has no employee safety impact positions, as defined in §5.18 of Executive Order No. 1-31, that will be involved

in performing                                                                                                    	                   .
						(Project)

Contractor agrees and covenants that it shall immediately notify the City of Houston Director of Personnel if any safety impact positions are established to provide services in performing this City Contract.


                                                    			___________________________________________                     (Date)						(Typed or Printed Name)

						___________________________________________							(Signature)

						                                               										(Title) 

